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Title  50 — ^Wildlife  and  Fisheries 

CHAPTER  VI — nSHERY  CONSERVATION 

AND  MANAGEMENT.  NATIONAL  OCE¬ 
ANIC  AND  ATMOSPHERIC  ADMINISTRA¬ 
TION,  DEPARTMENT  OF  COMMERCE 

PART  621— CIVIL  PROCEDURES 
Interim  Regulations 

As  of  March  1,  1977,  the  Fishery  Con¬ 
servation  and  Management  Act  of  1976 
(the  Act).  16  U.S.C.  1801  (sometimes 
called  the  200  mile  limit  fishing  law) ,  es¬ 
tablishes  the  exclusive  fishery  manage¬ 
ment  authority  of  the  United  States  (1) 
over  all  fish  (except  certain  species  of 
tima)  within  the  Fishery  Conservation 
Zone,  the  body  of  water  adjoining  the 
U.S.  territorial  sea  and  extending  200 
miles  from  the  <x)astline,  and  (2)  over  all 
anadromous  species  of  fish  (such  as  sal¬ 
mon)  and  Continental  Shelf  fishery  re¬ 
sources  (such  as  lobster  and  certain 
crabs)  beyond  the  Fishery  Conservation 
Zone. 

As  of  March  1,  no  foreign  vessel  may 
fish  within  the  Fishery  Conservation 
Zone  (or  beyond  the  Zone  for  anadro¬ 
mous  species  or  Continental  Shelf  re¬ 
sources  of  the  United  States)  except  In 
accordance  with  the  terms  of  a  permit 
issued  by  the  United  States  imder  the_ 
Act.  In  addition,  U.S.  vessels  fishing  In 
the  Zone  (or  beyond  the  Zone  for  ana¬ 
dromous  or  Continental  Shelf  resources) 
will  as  of  March  1  be  fishing  in  accord¬ 
ance  with  any  fishery  management  plans 
which  have  been  prepared  -by  one  of  the 
eight  Regional  Fishery  Management 
Coimcils  created  by  the  Act,  after  a 
Council’s  plan  for  a  particular  fishery  Is 
put  Into  effect  by  regulations  of  the  Sec¬ 
retary  of  Commerce  published  In  the 
Federal  Register.  The  Secretary  of 
Commerce,  acting  through  the  Director 
of  the  National  Marine  Fisheries  Service 
(NMFS),  has  published  In  the  Federal 
Register  of  February  11,  1977  (42  FR 
8813),  regulations  governing  foreign 
fishing.  Regulations  for  domestic  fishing 
will  be  published  In  50  CFR  Chapter  VI 
from  time  to  time  as  the  Secretary  ap¬ 
proves  Individual  fishery  management 
plans.  As  Is  detailed  in  §  621.1  and 
§  621.2  below,  the  Act  subjects  viola¬ 
tors  to  three  types  of  penalties:  (1) 
Warning  citations  Issued  by  authorized 
enforcement  officers:  (2)  civil  penalties 
(administrative  fines)  assessed  against 
the  violator  by  the  Department  of  Com¬ 
merce  (up  to  $25,000  for  each  violation) ; 
and  (3)  criminal  penalties  Imposed  as 
to  certain  offenses  by  the  federal  courts, 
with  maximum  sentences  of  Imprison¬ 
ment  for  one  year  and  a  fine  of  $100,000 
for  each  offense.  In  addition,  a  fishing 
vessel  used  In  the  commission  of  an  of¬ 
fense  and  any  lllegaUy  caught  fish  are 
subject  to  forfeiture  to  the  United  States. 
Further,  a  permit  Issued  to  a  fishing  ves¬ 
sel  which  Is  Involved  In  a  violation  may 
be  revoked,  suspended,  or  modified  under 
certain  conditions. 

The  regulations  In  this  new  Part  621 
of  Title  SO  establish  the  rules  and  pro¬ 
cedures  which  will  ai^ly  to  those  cod- 
sequenees  of  a  violation  which  are  the 
responsibility  of  the  Department  of  Com¬ 


merce.  namely,  the  assessment  of  civil 
money  penalties  (Subparts  B  and  C) : 
sanctions  against  a  fishing  permit  (Sub¬ 
part  D) ;  and  actions  the  Department  of 
Commerce  may  take  In  scnne  situations 
to  lessen  the  effect  of  forfeiture  of  a 
fishing  vessel  or  its  catch  of  fish  (Sub¬ 
part  E).  The  issuance  of  citations  Is  ad¬ 
dressed  In  joint  regulations  of  the  De¬ 
partment  of  Commerce  and  Coast  Guard 
published  In  50  C7FR  Part  620.  (42  FR 
11839.) 

Subpart  A  serves  as  an  introduction. 
It  contains,  in  addition  to  an  explana¬ 
tion  of  the  actions  which  Part  621  gov¬ 
erns  (summarized  above) ,  a  statement  of 
enforcement  policy,  a  definitions  section, 
and  certain  document  filing  rules  which 
apply  to  all  the  other  Subparts.  Special 
notice  should  be  taken  of  the  definition 
of  “Director,”  a  term  which  Is  used 
throughout  these  regulations  and  which 
Includes  the  designee  of  the  Director, 
National  Marine  Fisheries  Service.  The 
Service  Director  does  not  Intend  per¬ 
sonally  to  make  every  decision  required 
by  these  regulations,  but  will  delegate 
to  his  five  Regional  Directors  major  re¬ 
sponsibilities  to  act  for  him  on  a  day  to 
day  basis.  This  will  allow  decisions  to  be 
made  not  only  in  a  more  timely  manner, 
but  alsomt  the  local  level  where  the 
circumstances  of  a  violation  may  more 
readily  be  placed  in  proper  perspective. 

Subparts  B  and  C  govern  the  assess¬ 
ment  of  civil  money  penalties  against  a 
violator  by  NMFS:  Subpart  B  controls 
when  the  right  to  a  hearing  Is  waived; 
and  Subpart  C  details  the  hearing  and 
appeal  procedures  to  be  followed  In  the 
event  action  under  Subpart  B  does  not 
result  in  conclusion  of  the  case.  Upon 
completion  of  the  Investigation  of  a  vi¬ 
olation  deemed  appropriate  for  civil  pen¬ 
alty  action  (as  opposed)  for  example  to 
referral  to  the  UJ3.  Attorney  for  crim¬ 
inal  prosecution),  a  Notice  of  Violation 
would  be  served  on  the  violator  (Re¬ 
spondent)  to  advise  him  of  the  circum¬ 
stances  on  the  alleged  violation  and  the 
proposed  penalty  to  be  assessed  against 
him  (§621.21).  Respondent  would  have 
45  days  to  decide  on  a  course  of  action: 
he  could  choose  not  to  contest  the  charge 
by  pasdng  the  proposed  penalty  or  a  com¬ 
promise  amount  that  might  be  offered 
In  the  violation  notice;  he  could  dispute 
the  charge  or  argrue  that  the  proposed 
penalty  Is  too  harsh  by  sending  a  Peti¬ 
tion  for  Relief  under  §  621.22;  or  he  could 
do  nothing.  After  the  45  day  period, 
NMFS  would  take  Into  accoxmt  any  re¬ 
lief  petition  filed,  once  again  review  the 
case  in  light  of  statutory  factors  such  as 
the  his’tory  of  any  prior  offenses  by  Re¬ 
spondent  and  his  ability  to  pay  the  fine 
(§  621.23),  and  serve  a  Notice  of  Assess¬ 
ment  of  civil  penalty  on  Respondent 
(§  621.24).  An  additional  time  period  Is 
provided  at  this  point  for  Respondent 
to  react  to  the  assessment  notice,  either 
by  paying  the  assessed  penalty  or  by  re¬ 
questing  under  §  621.25  that  the  matter 
referred  for  hearing.  If  Respondent 
did  neither,  the  assessment  would  be¬ 
come  final  imder  §  621.26  and  be  referred 
to  the  UJS.  Attorney  for  collection  by 
court  order  (§  621.27). 


The  Hearing  and  Appeal  Procedures 
of  Subpart  C  are  triggered  by  a  hearing 
request.  HeaVings  will  be  formal  in  na¬ 
ture,  held  before  an  Administrative  Law 
Judge,  appointed  under  §  621.31.  who  will 
have  brocid  powers  to  conduct  this  “ad¬ 
ministrative  trial”  of  the  case  (§  621.33). 
Special  rules  are  contained  in  §  621.32 
to  Implwnent  section  4  of  the  Govern¬ 
ment  in  the  Sunshine  Act,  Pub.  L,  94- 
409,  5  U.S.C.  557(d).  with  respect  to 
contacts  between  NMFS  employees  who 
will  be  Involved  In  deciding  ^e  case  and 
interested  persons  outside  NMFS. 

After  Respondent  and  the  attorney 
representing  NMFS  had  submitted  their 
evidence  at  the  hearing,  made  oral  argu¬ 
ment,  and  prepared  legal  briefs  for  con- 
slderatlcm  by  the  Administrative  Law 
Judge  (§  621.34-.38),  the  Judge  will 
render  his  written  decision,  finding 
whether  Respondent  committed  the  vio¬ 
lation  charged  and  what  money  penalty, 
if  any,  should  be  assessed  (§  621.39) .  Un¬ 
less  Respondent  or  the  agency  attorney 
apipealed  that  decision.  It  would  become 
final  in  45  days  (§621.41).  An  appeal 
from  either  side  would  be  acted  upon  by 
NMFS  under  §  621.40,  taking  accoimt  of 
arguments  made  in  the  appeal,  and  the 
decision  that  resulted  would  be  the  last 
step  In  the  administrative  decision  proc¬ 
ess.  If  Respondent  desired,  he  could  then 
bring  the  matter  before  a  federal  court 
for  the  judicial  review  provided  In  sec¬ 
tion  308(b)  of  the  Act. 

Subpart  D,  Pennit  Sanctions,  describes 
the  manner  in  which  a  permit  Issued 
under  the  Act  to  a  fishing  vessel  may  be 
revoked,  suspended,  or  modified.  Section 
621.51  notes  that  the  subpart  applies  to 
all  types  of  foreign  and  domestic  fish¬ 
ing  vessel  permits.  Permit  sanctions  may 
be  taken  when  a  vessel  Is  used  to  com¬ 
mit  a  violation  of  the  Act  or  when  a 
civil  penalty  or  criminal  fine  relating  to 
the  vessel  has  not  been  paid  (§  621.52). 
The  specific  types  of  permit  sanctions 
authorized  are  detailed  In  §  621.53.  The 
succeeding  sections  set  forth  the  pro¬ 
cedure  to  be  followed  by  NMFS  if  It  pro¬ 
poses  to  take  action  against  a  permit.  In¬ 
cluding  giving  notice  of  the  sanction  to 
the  permit  holder  (§  621.54),  convening 
a  fact-finding  hearing  If  the  permit 
holder  has  not  had  a  previous  oppor¬ 
tunity  to  present  his  case  at  a  hearing 
(for  example,  during  a  civil  penalty 
assessment  under  Subpart  B  and  C) 
(§621.55),  and  making  a  final  decision 
after  a  hearing  (§  621.56). 

The  final  Subpart,  Remission  of  For¬ 
feitures,  details  the  circumstances  under 
which  NMFS  may  entertain  a  Petition 
for  Relief  from  Forfeiture.  The  Subpart 
gives  effect  to  those  provisions  of  section 
310(c)  of  the  Act  which  make  applicable 
to  forfeitures  under  the  Act  certain  pro¬ 
visions  of  the  Customs  laws,  particularly 
19  U.S.C.  1604-1618.  Special  attention  Is 
Invited  to  the  statement  In  §  621.61(b) 
that  remlsslcxi  of  a  forfeiture  (release  of 
seized  property  upon  compliance  with 
spedfled  conditions)  Is  in  the  nature  of 
executive  clemency  granted  only  when 
the  purposes  of  the  Act  would  be  served. 
A  PetitloQ  must  be  filed  within  60  day*  of 
the  seizure  and  contain  a  fun  showing  of 
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the  reasons  believed  to  Justify  the  re¬ 
quested  relief  (9  621.82).  NMFS  would 
then  cond4)ct  an  Investigation,  which 
mi^t  include  the  sqspointment  of  an 
examiner  to  hold  a  fact-finding  hearing 
<3  621.63).  If  the  NMFS  decision  grants 
the  requested  relief,  it  will  set  out  condi¬ 
tions  for  the  property  release,  which  may 
include  payment  of  a  specified  sum 
money  and  the  requirement  that  the 
property  be  exported  from  the  United 
States  (9  621.64).  If  the  conditions  had 
not  been  satisfied  60  days  alter  the  de¬ 
cision  (or  satisfactory  arrangements  for 
later  compliance  made),  the  relief 
granted  would  expire  and  NMFS  would 
refer  the  matter  to  the  appropriate  n.S. 
Attorney  for  Judicial  forfeiture  of  the 
property  (9  621.65).  Section  621.66  per¬ 
mits  NMFS  to  release  In  limited  circum¬ 
stances  part  or  all  of  the  seized  property 
before  final  decision  on  a  petition, 
usually  upon  pa3rment  of  the  propoty’s 
value,  which  will  be  held  for  laW  action 
by  NMFS  or  a  court. 

Effective  date:  As  stated  earlier,  the 
management  authority  of  the  Act  Is 
effective  beginning  March  1,  1977.  In 
order  for  NMFS  to  properly  carry  out  its 
enforcement  responsibilities,  it  is  neces¬ 
sary  that  these  regulations  be  effective 
at  the  earliest  possible  time.  Important 
authorizations  and  procedures  for  meet¬ 
ing  NMFS  responsibilities  under  the  Act, 
and  significant  due  process  safeguards, 
are  contained  In  this  Part  621,  without 
whl(di  the  Interests  of  Jiistlce  and  other 
public  Interests  served  by  the  Act  may  be 
frustrated.  For  these  reasons,  it  is  h«'dt)y 
for  good  cause  found  that  the  advance 
notice,  public  procedures,  and  d^yed 
effectiveness  provisions  of  5  UJ3.C.  553 
are  Impracticable  and  contrary  to  the 
public  Interest.  Ihese  regulatkms  are, 
therefore,  effective  March  1,  1977,  as  In¬ 
terim  Regulations  applicable  to  civil  pro¬ 
cedures  initiated  as  to  any  vl(dation  oi 
the  Act  occurring  on  or  after  that  date. 

In  the  interest  of  public  participation 
In  the  rulemaking  process,  comments  on 
these  regiUations  will  be  received  imtll 
May  31.  1977,  after  adilch  time  amend¬ 
ments  will  be  made  as  necessary  to  take 
premier  account  of  comments  received 
and  experience  gained  dtuing  this  period. 
Ccxnmaits  or  questiems  may  be  directed 
to  Stei^en  J.  Powell.  Assistant  General 
Counsel,  Natlcmal  Oceanic  and  Atmos¬ 
pheric  Administration,  Room  5814  Main 
Commerce  Building,  Washington.  D.C. 
20230,  telephone  (202)  377-3043. 

Dated:  February  28,  1977. 

WmrRED  H.  Mkibohm, 
Associate  Director.  National 
Marine  Fisheries  Service, 

Chapter  VI  of  50  CFR  Is  amended  by 


adding 

Sec. 

the  following  Part  621: 

Subpart  A — IntroducOon 

631.1 

Purpose  and  aeops. 

631A 

Ksfoccemant  poUcy. 

631A 

Filing  and  aTics  of  doenmenta 

631.4 

DeflnlUona. 

631.5-20 

[Beaanred] 

Subpart  B— Assessmant  Procadur* 


Sae. 

631 A1 

Rbtlce  of  vlolatkm. 

631 Z3 

Petition  for  relief  from  propoaed 

631A3 

aaaeeament. 

Decision  by  the  Director. 

631.34 

Notice  of  assessmenL 

631A6 

Request  for  bearing. 

631A6 

Final  admin iatratlve  declaltm. 

631 A7 

Payment  of  final  asaeasmenL 

631.38 

Compromise  of  civil  penalty. 

631A9-60 

[Reserved  1 

Subpart  C — Haaring  and  Appaal  Fracaduras 

631A1 

CommMcement  of  hearing  pro¬ 

631A3 

cedures. 

Ex  parte  communications. 

631AS 

Duties  and  powers  of  Judga 

631 84 

Partlclpatton  by  partisa. 

63185 

Record. 

63186 

Settlanaenta. 

63187 

iBtsriocutory  appeals 

63188 

Propoaed  findtngi  and  oon^u- 

63189 

slona. 

Initial  daclaion. 

631.40 

Appeals. 

631.41 

Final  decision. 

631.43-50 

[Reserved  I 

631.51 

•*iibg— *  D— Parmlt  Ssactlona 
AppUcatlon  of  subpart. 

631.53 

Baals  for  sancUons. 

6318S 

Natura  of  sanctlona. 

631.54 

Notice  of  permit  sanction. 

631.65 

Opportunity  for  hearing. 

631.56 

Heartng  and  decision. 

631.67-60 

[Reserved] 

Subpart  E  Rawilaalon  of  rarfaltiiroa 
631.61  Application  of  aubpart. 

631.63  Petition  for  relief  from  forfettura 

631  AS  Invoattgatlon. 

631.64  Dactslan  on  petition. 

631.66  Compliance  with  decision. 

631.66  Release  of  seised  property  pend¬ 

ing  decision. 

Authositt:  16  UA.C.  1801-1661. 

Subpart  A — Introduction 
§  621.1  Purpose  and  scope, 

(a)  Section  308  of  the  Act  author¬ 
izes  the  Secretary  to  assess  a  dvfl 
penalty,  in  an  amount  not  to  exceed 
$25,000  for  each  violation,  against  any 
person  found  to  have  committed  an  act 
prohibited  by  section  307.  Each  day  of  a 
continuing  violation  Is  considered  a  sep¬ 
arate  offense.  The  Director  has  been  dd- 
egated  the  authority  to  assess  these  ad- 
minlstratlve  money  penalties. 

(b>  Section  2(H(b)  (12)  of  the  Act  de¬ 
tails  the  circumstances  under  which  the 
Director  Is  to  rev(^.  suspend,  or  modify 
certain  foreign  fishing  vessel  permlta 
Regulations  Implementing  specific  fish¬ 
ery  management  plans  will  contain  pro¬ 
visions  for  permit  sanctions  In  respect 
both  to  foreign  and  domestic  fishing 
vessels. 

(c)  Section  310(c)  of  the  Act  makes 
provisions  of  the  customs  laws  relating 
to.  among  other  things,  the  remlssloa 
or  mitigation  of  forfeitures  and  the  com¬ 
promise  of  claims,  applicable  to  forfeit¬ 
ures  at  fishing  vessels  and  fish  alleged 
to  be  authorised  under  the  Act.  The 
Department  of  Commerce  Is  auUioiized 
to  entertain  petltl<His  for  administrative 
settlement  of  property  seizures  made 
under  the  Act  which  would  otherwise 
proceed  to  Judicial  forfeiture. 


(d>  The  regulations  in  this  Part  pro¬ 
vide  uniform  rules  and  procedures  for 
the  assessment  of  civil  penalties  (Sub¬ 
parts  B  and  C).  permit  sanctions  (Sub¬ 
part  D) .  and  the  remission  or  mitigation 
of  forfeitures  (Subpart  E) . 

§  621.2  Enforrenient  polit-y. 

(a)  The  Act  provides  four  basic  pen¬ 
alty  categories  for  violations,  in  ascend¬ 
ing  order  of  severity  as  follows:  (1)  Issu¬ 
ance  of  a  citation  by  the  enforcing 
ofiBcer.  usually  at  the  scene  of  the  oB&ase 
(see  50  CFR  620) ;  (2)  assessmait  by  the 
Director  of  a  civil  money  penalty;  (3) 
for  certain  violations.  Judicial  for¬ 
feiture  aetkm  against  the  vessel  and  Its 
cat<^:  and  (4)  criminal  prosecution  of 
the  owner  or  (H>erator  for  seme  offenses. 
It  shall  be  the  policy  of  the  Agency  to 
enforce  vigorously  and  equitably  the  pro¬ 
visions  (ff  the  Act  by  utilizing  that  form 
or  combination  ot  authorized  penalties 
best  suited  in  a  particular  case  to  this 
end. 

(b)  Processing  of  a  case  under  one 
penalty  form  usually  means  that  other 
penalties  are  Inappropriate  In  that  case. 
However,  further  Investlgatlan  or  later 
review  may  Indicate  the  case  to  be  either 
more  or  less  serious  than  InltiaHy  cor~ 
sidered,  or  may  oihnvrlse  reveal  that 
the  penalty  first  pursued  Is  inadequate 
to  serve  the  purposes  of  the  Act  Under 
such  circumstances,  the  Agency  may 
pursue  other  penalty  forms  either  In  Ueu 
of  or  In  addition  to  the  action  originally 
taken. 

(c)  If  a  fishing  vessel  for  which  a 
permit  has  been  issued  under  the  Act 
is  used  in  the  commission  of  an  offense 
pixrfilbtted  by  section  307  of  the  Act. 
the  Agency  may  Impose  permit  sanctkms 
whether  or  not  civil  or  criminal 

has  been  undertake  against  the  vessel 
or  Its  owner  m*  operatm*.  m  some  cases, 
the  Act  requires  permit  sanctions  foOow- 
Ing  the  assessment  of  a  civil  penalty  or 
the  tmposltlcRi  of  a  criminal  fltM»  Tn 
sum,  the  Act  treats  sanctions  against  the 
fishing  vessel  permit  to  be  the  carrying 
out  of  a  purpose  separate  from  that  ac¬ 
complished  by  civil  and  criminal  penal¬ 
ties  against  the  vessel  or  Its  owner  or 
operator. 

§  621.3  FUiag  and  service  of  docnnienta. 

(a)  Whenever  the  regulations  In  this 
part  require  service  of  a  document  or 
other  paper,  such  service  may  effectively 
be  made  on  the  agent  for  service  of 
process  or  on  the  attorney  for  the  per¬ 
son  to  be  served.  Refusal  by  the  person 
to  be  served,  ot  his  agent  or  attorney, 
of  service  of  a  document  or  other  paper 
shall  be  cemsidered  effective  service  of 
the  document  or  other  paper  as  of  the 
date  of  such  refusaL 

(b)  Whenever  the  regulations  in  thi# 
Part  (M*  In  an  order  Issued  hereunder  re¬ 
quire  a  document  or  other  paper  to  be 
filed  within  a  certain  ijerlod  of  time,  such 
document  wfll  be  considered  filed  as  of 
the  date  of  the  postnuulc,  if  mailed,  or 
(If  not  mafled)  as  of  the  date  actually 
dellvned  to  the  office  where  filing  Is  re- 
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qulred.  Time  periods  shall  begin  to  run 
on  the  day  following  the  date  of  the  doc- 
umrat,  paper,  or  event  which  begins  the 
time  period  and,  unless  otherwise  pro¬ 
vided  by  law  or  these  regulations,  In¬ 
cludes  the  last  day  of  the  period,  unless 
such  day  Is  a  Saturday,  Sunday,  or  Fed¬ 
eral  holiday.  In  which  event  It  Includes 
the  next  following  day  which  is  not  a 
Satur^y,  Sunday,  or  Federal  holiday. 

(c)  If  an  oral  or  written  application  is 
made  to  the  Director  within  10  calendar 
days  after  the  expiration  of  a  time  period 
established  In  this  Part  for  the  required 
hling  of  documents  or  other  papers,  the 
IMrector  may  permit  a  late  filing  if  he 
finds  reasonable  grounds  for  an  Inability 
or  failure  to  file  within  the  time  period. 
All  such  extensions  shall  be  In  writing. 
Except  as  provided  in  this  paragraph  or 
by  oi^er  of  an  administrative  law  Judge 
under  Subpart  C  of  this  Part,  no  requests 
for  an  extension  of  time  may  be  granted. 

§  621.4  Definitions. 

Unless  the  context  otherwise  requires, 
terms  in  these  regulations  have  the 
meanings  prescribed  In  section  3  of  the 
Act,  and  special  reference  is  made  to  the 
following  terms;  “Fishery  conservation 
zone,”  “fishery  resource,”  “fishing  ves¬ 
sel,”  and  “Secretary.”  to  addition,  the 
following  definitions  apply: 

(a)  Act.  Fishery  Conservation  and 
Management  Act  of  1976,  16  U.S.C.  1801 
to  1882. 

(b)  Director.  Director,  National  Ma¬ 
rine  Fisheries  Service,  or  his  designee. 

§§  621.5-621.20  [Reserved] 

Subpart  B — ^Assessment  Procedure 
§  621.21  Notice  of  violation. 

(a)  A  notice  of  vlolati<m  shall  be  Is¬ 
sued  by  the  Director  and  served  person¬ 
ally  or  by  registered  or  certified  mall,  re¬ 
turn  receipt  requests,  upon  the  person 
believed  to  be  subject  to  a  civil  penalty 
(the  respondent).  The  notice  of  viola¬ 
tion  shall  contain;  (1)  A  concise  state¬ 
ment  of  the  facts  believed  to  show  a  vio¬ 
lation;  (2)  a  specific  reference  to  the 
provisions  of  the  Act,  regulation,  permit, 
or  governing  international  fishery  agree¬ 
ment  allegedly  violated,  and  (3)  the 
amount  of  penalty  proposed  to  be  as¬ 
sessed.  The  notice  may  also  contain  an 
Initial  proposal  for  compromise  or  set¬ 
tlement  of  the  case.  The  notice  shall  ad¬ 
vise  the  respondent  of  his  right  to  file  a 
petition  for  relief  pursuant  to  §  621.22  of 
this  part,  or  to  await  the  Director’s  no¬ 
tice  of  assessment. 

(b)  The  respondent  shall  have  45  csd- 
endar  days  from  the  date  of  the  notice 
of  violation  In  which  to  respond.  During 
this  time  he  may; 

(1)  Undertake  Informal  discussions 
with  the  Director; 

(2)  Accept  the  proposed  penalty,  or 
the  compromise.  If  any,  offered  In  the 
notice; 

(3)  File  a  petition  for  relief;  or 

(4)  Take  no  action,  and  await  the  Di¬ 
rector’s  decision  under  §  621.23  of  this 
part. 

(c)  Acceptance  of  the  proposed  pen¬ 
alty  or  the  compromise  shall  be  deemed 
to  be  a  waiver  of  the  notice  of  assess¬ 


ment  required  by  S  621.24  of  this  part 
and  of  the  opportunity  described  in 
S  621.25  of  the  part  for  a  hearing.  Any 
coimter  offer  of  settlement  shall  be 
deemed  a  rejection  of  the  proposed  offer 
of  compromise. 

§  621.22  Petition  for  relief  from  pro¬ 
posed  assessment. 

The  respondent  may  ask  that  no  pen¬ 
alty  be  assessed  or  that  the  amoimt  be 
reduced,  and  he  may  admit  or  contest 
the  legal  sufficiency  of  the  charge  and 
the  Director’s  allegations  of  facts,  by 
filing  a  petition  for  relief  from  the  pro¬ 
posed  assessment  with  the  Director  at 
the  address  specified  In  the  notice  within 
45  calendar  days  of  the  date  thereof.  The 
petition  shall  be  In  writing  and  signed 
by  the  respondent,  his  attorney,  or  his 
designated  agent  for  service  of  process. 
If  the  respondent  Is  a  corporation,  the 
petition  must  be  signed  by  an  officer  au¬ 
thorized  to  sign  such  documents.  The 
petition  must  set  forth  in  full  the  legal 
or  other  reasons  for  the  relief  requested 
and  should.  If  addressed  to  the  amount 
of  penalty  to  be  assessed,  be  responsive 
to  the  factors  In  §  621.23  of  this  part 
which  will  guide  the  Director  In  this 
respect. 

§  621.23  Decision  by  the  Director. 

Upon  expiration  of  the  period  provided 
in  9  621.22  of  this  part  for  the  filing  of 
a  petition  for  relief,  the  Director  shall 
proceed  to  make  an  assessment  of  a  civil 
penalty,  taking  Into  accoimt  Information 
available  to  him  concerning  the  nature, 
circiunstances,  extent,  and  gravity  of  the 
prohibited  acts  committed  and,  with  re¬ 
spect  to  the  respondent,  the  degree  of 
culpability,  any  history  of  prior  offenses, 
ability  to  pay,  and  such  other  matters 
as  justice  may  require.  Including  such 
showing  as  may  have  been  made  by  the 
respondent  pursuant  to  99  621.21  (In¬ 
formed  discussions),  621.22  (petition  for 
relief)  of  this  part,  or  upon  further  re¬ 
quest  by  the  Director. 

§  621.24  Notice  of  assesciment. 

The  Director  shall  serve  notice  on  the 
respondent  personally  or  by  registered  or 
certified  mall,  return  receipt  requested, 
of  his  decision  pursuant  to  9  621.23  of 
this  part.  The  notice  of  assessment  shall 
set  forth  the  facts  and  conclusions  upon 
which  the  Director  decided  that  the  vio¬ 
lations  charged  were  committed  by  the 
respondent  and  that  the  penalty  assessed 
Is  appropriate. 

§  621.25  ReqtiC!«t  for  hearing. 

Except  where  a  right  to  request  a  hear¬ 
ing  Is  deemed  to  have  been  waived  by 
operation  of  9  621.21(c)  (by  acceptance 
of  the  proposed  penalty  or  compromise) 
of  this  pai^  the  respondent  may,  within 
45  calendar  days  of  the  date  of  notice 
of  assessment,  file  a  dated  written  re¬ 
quest  for  a  hearing.  The  request  should 
state  the  respondent’s  preference  as  to 
the  place  and  date  for  a  hearing  and 
should  either  enclose  a  copy  of  the  no¬ 
tices  of  violation  and  assessment  or  refer 
to  the  National  Marine  Fisheries  Serv¬ 
ice  file  number.  The  request  must  be 
served  upon  the  Director  personally  or 


by  registered  mall,  return  receipt  re¬ 
quested,  at  the  address  specified  In  the ' 
notice  of  assessment. 

§  621.26  Final  administrative  derision. 

(a)  If  no  request  for  a  hearing  is  filed 
as  provided  In  9  621.25  of  this  part,  the 
Dilator’s  assessment  shall  become  ef¬ 
fective  and  shall  constitute  the  final  ad¬ 
ministrative  decision  and  order  of  the 
Secretary  on  the  45th  calendar  day  from 
the  date  of  the  notice  of  assessment. 

(b)  If  a  request  for  hearing  is  timely 
filed  In  accordance  with  9  621.25  of  this 
part,  the  date  of  the  final  administrative 
decision  In  the  matter  shall  be  as  pro¬ 
vided  In  Subpart  C  of  this  Part  621. 

§  621.27  Payment  of  final  asAesMiienl. 

(a)  Respondent  shall  make  full  pay¬ 
ment  of  the  civil  penalty  assessed  within 
30  calendar  days  of  the  date  upon  which 
the  assessment  becomes  effective  as  the 
final  administrative  decision  and  order 
of  the  Secretary  under  9  621.26,  or 
9  621.41  of  this  part,  or.  If  judicial  review 
of  the  assessment  is  Initiated  under  sec¬ 
tion  308(b)  of  the  Act  during  such  30  day 
period,  within  10  calendar  days  after  the 
appropriate  court  has  entered  final  judg¬ 
ment  In  favor  of  the  Secretary  (unless 
the  court’s  order  provides  otherwise) . 
Payment  shall  be  made  by  mailing  or 
delivering  to  the  Director  at  the  address 
specified  In  the  notice  of  sissessment  a 
check  or  money  order  made  payable  in 
the  amount  of  the  assessment  to  the 
“Treasurer  of  the  United  States." 

(b)  Upon  any  failure  to  pay  the  civil 
penalty  assessed,  the  Director,  through 
the  General  Counsel  of  the  National 
Oceanic  and  Atmospheric  Administra¬ 
tion  (“NOAA”)  or  his  designee,  may  re¬ 
quest  the  Attorney  General  of  the  United 
States  to  recover  the  amount  assessed 
In  any  appropriate  district  court  of  the 
United  States,  or  the  Director  may  take 
action  imder  9  621.28  of  this  part. 

§  621.28  Compromise  of  civil  penalty. 

(a)  to  his  sole  discretion  the  Director 
may  cMnpromise,  modify,  remit,  or  miti¬ 
gate,  with  or  without  conditions,  any  civil 
penalty  which  has  been  imposed  under 
this  Part  621,  or  which  is  subject  to  such 
Imposition. 

(b)  The  compromise  authority  of  the 
Director  tmder  this  section  shall  be  In 
addition  to  any  similar  power  provided 
In  the  Act  or  In  these  regulations,  and 
may  be  exercised  either  upon  the  initia¬ 
tive  of  the  Director  or  in  response  to  a 
request  of  the  alleged  violator  or  other 
Interested  person. 

(c)  If  the  Director  takes  action  under 
this  section  prior  to  the  issuance  of  a 
notice  of  violation  pursuant  to  9  621.21  of 
this  part  or  after  a  final  assessment  be¬ 
comes  payable  pursuant  to  9  621.26  or 
9  621.41  of  this  part  he  shall  prepare  a 
document  Indicating  the  action  taken 
and  citing  this  section  and  section  308 
(d)  of  the  Act  as  his  authority.  Once  a 
case  has  been  assigned  for  hearing  under 
9  621.31  of  this  part,  the  Director  will,  ex¬ 
cept  in  unusual  circiunstances,  defer  any 
compromise  action  under  this  section 
imtll  the  judge  has  rendered  his  written 
decision  In  the  matter.  Neither  the  exlst- 
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ence  of  the  coixu)roinise  authority  of  the 
Director  under  tht«  section  nor  the  Direc¬ 
tor’s  exercise  thereof  at  any  time  shall  be 
considered  to  change  the  date  upon 
which  an  assessment  becomes  effective, 
under  other  regulations  in  this  Part  621, 
as  the  final  administrative  decision  and 
order  of  the  Secretary. 

(d)  If  compromise  action  is  requested 
or  otherwise  becomes  appropriate  for  the 
Director’s  consideration  during  the  pend¬ 
ency  of  a  petition  for  relief  from  for¬ 
feiture,  filed  under  Subpart  F  of  this  part, 
the  Director  may  consolidate  in  a  manner 
ccmslstent  with  the  provisions  of  Subpart 
E  his  consideration  of  the  two  matters. 

Subpart  C — Hearing  atKl  Appeal 
Procedures 

§  621. SI  Commrnreinrnt  of  liearing 
proredorc*. 

(a)  Following  receipt  of  a  writen  re¬ 
quest  for  hearing  filed  in  a  timely  man¬ 
ner  In  accordance  with  S  621.25  of  Sub- 
part  B  of  this  part,  the  Director  will 
commence  proceedings  imder  this  Sub¬ 
part  V  by  the  assignment  of  an  adminis¬ 
trative  law  judge  to  the  case.  Written 
notice  of  the  assignment  shall  promptly 
be  given  to  the  respondent,  together 
with  the  name  and  address  of  the  attor¬ 
ney  who  will  represent  the  Director  in 
the  proceedings  (the  agency  representa¬ 
tive),  and  thereafter  all  pleadings  and 
other  documents  shall  be  filed  directly 
with  the  administrative  law  judge  and  a 
copy  served  on  the  opposing  party  (re¬ 
spondent  or  agency  representative) . 

(b)  The  Director  shall  file  with  the 
administrative  law  judge,  and  furnish  to 
the  respondent  and  agency  representa¬ 
tive,  a  copy  of  the  notices  of  violation  and 
assessment,  any  response  of  the  respond¬ 
ent  thereto,  other  correspondence  ex¬ 
changed  by  the  respondent  and  the  Di¬ 
rector,  and  other  pertinent  documents 
and  materials. 

§  621.32  Ex  parte  roiiimunieations. 

(a)  For  purposes  of  this  section,  “ex 
parte  communication”  means  an  onJ  or 
written  communication  not  on  the  pub¬ 
lic  record  with  respect  to  which  reason¬ 
able  prior  notice  to  an  parties  Is  not 
given,  but  it  shaU  not  Include  requests 
for  status  reports. 

(b)  Upon  assignment  of  the  case  to  an 
administrative  law  judge  and  until  an 
assessment  or  other  action  in  the  matter 
becomes  effective  under  these  regulations 
as  the  final  administrative  decision  of 
the  Secretary,  neither  the  Judge  nor  any 
of  the  following  agency  emidoyees  xiutn 
make  or  knowingly  cause  to  be  made  to 
any  interested  person  outside  the  De¬ 
partment  of  Commerce  an  ex  parte 
communication  relevant  to  the  merits  of 
the  proceeding: 

Director,  Deputy  Director,  AesocUte  Direc¬ 
tor,  Assistant  Director  for  Fisheries  Manage¬ 
ment,  Enforcement  Division  Chief,  and  all 
Regional  Directors,  National  Marine  Fisheries 
Service. 

(c)  Up<m  notice  of  the  assignment  of 
the  case  to  an  administrative  law  judge 
and  imtll  an  assesanent  or  other  action 
in  the  matter  becomes  effective  mutmr 
these  regulations  as  the  final  administra¬ 


tive  decision  of  the  Secretaiy.  no  inter¬ 
ested  povon  outside  the  Depaitmoift  of 
Commerce  shall  or  knowingly 

cause  to  be  made  to  the  judge  or  to  an 
agency  employee  listed  in  paragraph  (a) 
of  this  section  an  ex  parte  communica¬ 
tion  relevant  to  the  merits  of  the  pro¬ 
ceeding. 

(d)  An  agency  employee  or  judge  who 
makes  or  receives  a  prohibited  com- 
mimication  shall  cause  to  be  placed  in 
the  hearing  record  the  communication 
and  any  response  thereto  and  the  judge, 
or  Director,  as  iqDproprlate,  may  take 
action  in  this  respect  consistent  with 
these  regulations,  the  Act,  and  5  UB.C. 
sections  556(d)  and  557(d). 

(e)  This  section  shall  not  apply  to 
communications  to  or  from  the  agency 
representative;  however,  the  agency 
representative  may  not  participate  or 
advise  in  the  initial  decision  of  the  judge 
or  the  agency  review  thereof  except  as 
witness  or  counsri  in  the  proceedl^  in 
accordance  with  the  regulations  in  this 
part.  This  section  shall  be  Interpreted  so 
as  not  to  diminish  the  compnunise  au¬ 
thority  of  the  Director  under  i  621.28 
this  part.  In  addition  to  the  foregoing 
requirements  of  this  section,  the  judge 
shaU  not  consult  any  person  or  party  on 
the  substance  of  the  matter  in  issue 
unless  on  notice  and  opportiinity  for  all 
parties  to  participate. 

(Sec.  4.  Pub.  L.  94-409,  6  U3.C.  Sfi7(d).) 

§  621.33  Duties  and  powers  of  judge. 

(a)  The  administrative  law  judge  shall 
have  all  powers  and  responsibUltieB  nec¬ 
essary  to  preside  over  the  parties  and  the 
proceeding,  to  hold  pre-hearing  confer¬ 
ences,  to  conduct  the  hearing,  and  to 
make  the  Initial  decision,  in  accordance 
with  these  regulations  and  5  UB.C.  sec¬ 
tions  554  and  557,  including  the  author¬ 
ity  and  duty  to: 

(1)  Rule  cm  a  request  to  participate  as 
a  party  in  the  proceedings  by  allowing, 
denying,  or  limiting  such  participation, 
provided,  however,  that  the  respondent 
and  the  agency  representative  shaU  be 
parties:  and  provided  further  that  the 
judge  ^all  prior  to  ruling  ascertain  the 
views  of  the  other  parties  and  tase  fals 
ruling  cm  whether  the  reciuest  Is  from  a 
perscm  who  could  be  directly  and  ad¬ 
versely  siffected  by  the  final  decision  and 
who  may  contribute  materially  to  the 
disposition  of  the  proceecUngs; 

(2)  Ascertain,  both  prior  to  schedul¬ 
ing  a  hearing  and  at  other  times  he  con¬ 
siders  appropriate,  from  the  record  at 
hand  or  upon  further  izMiulry  to  the  par¬ 
ties,  whether  a  reasonable  basis  exists 
for  settlement  of  the  matter  of  stmpUfl- 
catkm  of  the  issues  by  ccxisent;  and  hold 
ccmferences  or  otherwise  require  the  par¬ 
ties  to  consider  settlement  or  to  slmpUfy 
the  issues; 

(3)  Schedule  the  time  and  place  of  the 
pre-hearing  ccmference  or  hearing,  con¬ 
tinue  the  hearing  from  day  to  day,  ad¬ 
journ  the  hearing  to  a  later  date  or  a 
different  i^ace,  and  reopen  the  heartog  at 
any  time  before  teuanoe  of  his  initial 
decision,  all  in  his  discretion,  havfeig 
regard  for  the  convenience  and  neoeasity 

the  parties; 


(4)  Regulate  the  course  of  the  hearing 
and  the  conduct  of  the  participants,  in¬ 
cluding  the.power  to  establish  rules  for 
media  coverage  of  the  proceedings,  to 
close  the  hearing  in  the  interests  of  jus¬ 
tice,  and  to  strike  testimony  of  a  witness 
refusing  to  answer  a  questicm  ruled  to  be 
proper; 

(5)  Administer  oaths  and  affirmations; 

(6)  Rule  on  discovery  requests 
whenever  the  ends  of  justice  would 
thereby  be  served,  take  or  cause  deposi¬ 
tions  or  interrogatories  to  be  taken; 

(7)  Receive,  exclude,  limit,  and  o^er- 
wlse  rule  on  offers  of  proof  and  evidence, 
provided  that  formal  rules  of  evidence 
shall  iK>t  apply  to  the  proceeding;  irrele¬ 
vant,  immaterial,  unreliable,  nonproba- 
tlve.  or  imduly  repetitious  or  cumulative 
evidence  shall  be  excluded;  and  hearsay 
evidence  shall  not  be  inadmissible  as 
such; 

(8)  Rule  on  moticms.  procedural  re¬ 
quests,  and  similar  matters; 

(9)  Examine  and  cross-examine  wit¬ 
nesses  and  Introduce  Into  the  record  on 
his  own  initiative  documentary  or  other 
evidence: 

(10)  Rule  on  requests  for  appearance 
of  witnesses  or  production  of  documents 
and  take  approi^te  actirni  short  of  sub¬ 
poena  up(xi  a  fafliuv  of  a  party  to  effect 
the  appearance  or  production  of  a  wit¬ 
ness  or  document  ruled  relevent  and  nec¬ 
essary  to  the  proceeding; 

(11)  Require  a  party  or  witness  at  any 
time  during  the  procMding  to  state  his 
positlcm  (xmcemlng  any  issue  or  his 
theory  in  support  of  such  position; 

(12)  Take  official  notice  of  any  matter 
not  iq>pearlng  in  evidence  which  to 
among  the  traditional  matters  of  judi¬ 
cial  notice;  or  of  technical,  or  sclentiflc 
facts  within  the  general  or  speclallaed 
knowledge  of  the  Department  of  Com¬ 
merce  as  an  expert  body;  or  of  a  non- 
prlvlleged  document  required  by  law  or 
regulation  to  be  filed  with  or  prepared  or 
published  by  a  duly  constituted  Oovon- 
ment  body;  or  of  any  public  document 
reasonably  available  to  the  public;  pro¬ 
vided,  that  the  parties  shall  be  advtoed  of 
the  matter  so  noticed  and  given  reaaon- 
able  opportunity  to  show  the  cKxitraty: 
and 

(13)  Pr^Taiu  and  submit  the  (nitau 
dectolon  and  certify  the  record  in  ac¬ 
cordance  with  I  62U9  of  this  part. 

(b)  The  Judge  shall  enter  no  order 
which  purports  In  and  of  itself  to  effec¬ 
tuate  the  forfeiture  of  any  pr(d>erty 
sdaed  or  otherwise  detained  in  connec¬ 
tion  with  the  proceedings,  except  that: 

(1)  He  may  take  account  in  an  order 
of  dismissal  or  similar  decree  under 
I  621.36  of  this  part  that  volimtary  for¬ 
feiture  of  such  property  forms  a  part  of 
a  aettleineat  agreement  between  re¬ 
spondent  and  the  agency  represmtative; 
or 

(2)  He  may  recommend  to  the  Direc¬ 
tor  at  the  time  the  Initial  dectolon  to  sub¬ 
mitted  under  1 621.39  of  this  part  that 
the  Director  either  pursue  or  not  pur¬ 
sue  forfeiture  or  that  the  Director  re¬ 
spond  affirmatively  to  a  petition  for 
relief  from  forfetture  submitted  under 
Subpart  K  of  this  port 
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(c)  The  judge  shall  enter  no  order 
which  purports  in  and  of  itself  to  revoke, 
suspend,  or  modify  any  permit  issued 
under  the  Act  to  a  vessel  used  in  the 
commission  of  a  violation  which  is  a  sub¬ 
ject  of  the  proceeding,  except  that: 

(1)  He  may  receive  for  the  record,  on 
his  own  initiative  or  at  the  request  of  a 
party,  evidence  otherwise  admissible 
which  is  relevant  to  the  question  of 
what  vessel  was  invoked  in  the  commis¬ 
sion  of  the  violations  with  which  re¬ 
spondent  has  been  charged  and  to  the 
question  of  what  revocation,  suspension, 
or  modification  of  the  permit  (or,  if  the 
permit  was  issued  under  section  204(b) 
of  the  Act,  what  modification  of  all  per¬ 
mits  issued  to  the  nation  imder  whose 
flag  such  vessel  operates)  the  Director 
might  appropriately  order  pursuant  to 
Sut^rt  D  of  this  part;  and 

(2)  He  may  recommend  to  the  Direc¬ 
tor  at  the  time  the  initial  decision  is 
submitted  under  §  621.39  of  this  part  that 
the  Director  pursue  or  not  pursue  cer¬ 
tain  permit  sanctions  under  Subpart  D 
of  this  part. 

§  621.34  Participation  by  partiois. 

(a)  Ihe  respondent  and  agency  repre¬ 
sentative  and,  to  the  extent  permitted 
by  the  judge,  any  other  party,  may  ap¬ 
pear  in  person,  by  counsel,  or  by  other 
representative,  and  may  examine  and 
cross-examine  witnesses  to  the  extent  re¬ 
quired  for  a  full  and  true  disclosure  of 
the  facts,  present  docmnaitary  or  other 
evidence  in  support  of  his  case  or  de¬ 
fense,  and  conduct  oral  argument  at  the 
close  of  testimony,  provided,  however, 
that  this  section  shall  not  be  interpreted 
to  diminish  the  powers  and  duties  of  the 
judge  provided  in  §  621.33  of  this  part. 

(b)  Failure  of  the  respondent,  agency 
representative,  or  other  party  to  appear 
at  the  hearing  shall  be  deemed  a  waiver 
of  the  right  to  a  hearing  and  consent  to 
the  making  of  a  decision  on  the  record 
of  the  hearing. 

§  621.35  Record. 

(a)  The  Director  shall  provide  the 
services  of  an  official  reporter  to  tran¬ 
scribe  verbatim  the  testimony  taken  and 
arguments  made  in  the  hearing.  Copies 
of  the  official  transcript  may  be  obtained 
fr(Mn  the  reporter  upon  payment  of  the 
applicable  rates  fixed  by  the  contract 
with  the  reporter. 

(b)  The  official  transcript,  exhibits, 
briefs,  requests,  and  other  documents  and 
papers  filed  or  officially  noticed  in  the 
proceeding  shall  constitute  the  exclusive 
record  for  decision. 

§  621.36  Settlements. 

An  agreement  by  respondent  and  the 
agency  representative  to  settle  the  mat¬ 
ter,  if  filed  before  an  assessment  or  other 
action  in  the  case  becomes  effective  un¬ 
der  these  regulations  as  the  final  admin¬ 
istrative  decision  of  the  Secretary,  shall 
terminate  the  proceedings  and  vacate 
any  initial  or  administrative  appellate 
decision  which  has  been  issued.  However, 
if  settlement  is  reached  before  the  judge 
has  submitted  his  initial  decision  and 
certified  the  record  imder  §  621.39  of  this 


part,  the  judge  may  require  submission 
to  him  of  a  copy  of  the  agreement  solely 
to  assure  himself  that  his  cimsideration 
of  the  case  is  c<«apleted  and  to  order 
the  matter  dismissed  on  the  basis  of  the 
agreement. 

§  621.37  Interlocutory  appeals. 

(a)  At  the  request  of  a  party  or  on 
his  own  motion,  the  judge  may  certify  to 
the  Director  for  review  a  ruling  which 
does  not  finally  dispose  of  the  proceed¬ 
ing  S  the  judge  determines  that  such 
ruling  involves  a  controlling  question  of 
law  and  that  an  immediate  appeal  there¬ 
from  may  materially  advance  the  ulti¬ 
mate  disposition  of  the  matter  before 
him. 

(b)  Upon  certification  to  him  by  the 
judge  of  an  interlocutory  ruling  for  re¬ 
view,  the  Director  shall  expeditiously 
decide  the  matter,  taking  into  account 
any  briefs  in  this  respect  filed  by  the 
parties  within  10  calendar  days  of  cer¬ 
tification.  The  Director’s  order  on  a  in¬ 
terlocutory  apc>eal  shall  not  be  consid¬ 
ered  the  final  administrative  decision  of 
the  Secretary  except  by  operation  of 
other  provisions  in  this  part. 

(c)  No  interlocutory  appeal  shall  lie 
as  to  any  ruling  not  certified  to  the  Di¬ 
rector  by  the  judge.  Objections  to  non- 
certified  rulings  shall  be  a  part  of  the 
record  and  shall  be  subject  to  review  at 
the  same  time  and  in  the  same  manner 
as  the  Director’s  review  of  the  initial  de¬ 
cision  of  the  judge  upon  any  appeal 
therefrom  under  §  621.40  of  this  part. 

§  621.38  Proposed  (iiidin^s  and  i-onelu* 
sions. 

Unless  a  different  schedule  is  estab¬ 
lished  by  the  judge  in  his  discretion, 
the  parties  may  file  proposed  findings  of 
fact  and  conclusion  of  law,  together  with 
supporting  briefs,  within  30  calendar 
days  after  ^e  judge  closes  the  hearing. 
Reply  briefs  may  be  submitted  within  15 
calendar  days  after  receipt  of  the  pro¬ 
posed  findings  are  conclusions  to  which 
they  respond,  unless  the  judge  sets  a  dif¬ 
ferent  schedule. 

§  621.39  Initial  decision. 

(a)  After  expiration  of  the  period  pro¬ 
vided  in  §  621.38  of  this  part  for  filing 
reply  briefs,  the  judge  shall  render  a 
written  initial  decision  upon  the  record 
in  the  case,  setting  forth  therein: 

(1)  Findings  and  conclusions,  and  the 
reasons  or  basis  therefor,  on  all  mate¬ 
rial  issues  of  fact,  law,  or  discretion  pre¬ 
sented  on  the  record.  In  determining  the 
amount  of  a  penalty  assessment,  the 
judge  shall  not  be  bound  by  the  amount 
proposed  or  assessed  in  the  notice  of 
violation,  notice  of  assessment,  or  else¬ 
where,  but  shall  decide  the  matter  de 
novo,  stating  his  reasons  in  view  of  the 
applicable  factors  which  must  be  con¬ 
sidered,  as  set  forth  In  section  308(a) 
of  the  Act  and  S  621.23  of  this  part; 

(2)  Reasons  for  the  rejection  of  find¬ 
ings  and  conclusions  proposed  by  the 
parties; 

(3)  A  statement  of  facts  officially  no¬ 
ticed  and  relied  upon  in  the  decision,  if 
the  parties  have  not  previously  been  ad¬ 
vised  of  such  notice;  and 


(4)  Such  other  matters  as  he  consid¬ 
ers  appropriate,  including  his  recom¬ 
mendations,  if  any,  regarding  forfeiture 
action  and  permit  sanctions,  as  described 
in  paragraphs  (b)  and  (c)  of  §  621.33  of 
this  part. 

(b)  The  judge  shall  submit  the  initial 
decision  to  the  Director,  serve  copies  on 
the  parties,  and  transmit  to  the  Director 
the  record  of  the  proceeding  together 
with  his  certification  to  the  effect  that, 
to  the  best  of  his  knowledge  and  belief, 
the  record  is  a  complete  and  accurate 
compilation  of  all  evidence  and  other 
documents  in  the  proceeding,  except  in 
such  particulars  as  are  specified. 

§  621.40  .4ppeal8. 

<a)  Any  party  may  appeal  the  initial 
decision  of  the  judge  by  filing  a  notice  of 
appeal  with  the  Director,  at  the  address 
specified  in  the  notice  of  assessment, 
within  45  calendar  days  of  the  date  of 
the  initial  decision.  The  notice  of  ap¬ 
peal  shall  concisely  state  such  exceptions 
as  the  appellant  takes  to  the  initial  deci¬ 
sion  and  shall  contain  citations  to  the 
record  or  other  authority  relied  upon. 
The  appellant  shall  serve  a  copy  of  the 
notice  of  appeal  on  the  other  parties. 

<b)  The  Director  shall  decide  the  ap¬ 
peal  upon  the  record  already  made  or  he 
may  issue  orders  specifying  the  filing  of 
supplemental  briefs,  remanding  the  mat¬ 
ter  for  the  receipt  of  further  evidence  by 
an  administrative  law  judge,  or  other¬ 
wise  assisting  in  his  determination  of 
the  matter. 

«c)  The  decision  of  the  Director  shall 
be  in  writing  and  shall  state  the  reasons 
for  his  acceptance  or  rejection  of  excep¬ 
tions  taken  by  the  appellant.  To  the  ex¬ 
tent  the  Director’s  decision  is  silent  as  to 
a  material  issue  of  fact,  law.  or  discre¬ 
tion  presented  on  the  record,  the  decision 
shall  be  deemed  to  adopt  the  findings  and 
conclusions  thereon,  and  the  reasons  or 
basis  therefor,  contained  in  the  initial 
decision. 

§  621.41  Final  derision. 

(a)  Unless  a  notice  of  appeal  is  time¬ 
ly  filed  in  accordance  with  §  621.40,  the 
initial  decision  of  the  judge  shall  be¬ 
come  effective  and  shall  constitute  the 
final  administrative  decision  and  order 
of  the  Seerfetary  on  the  45th  calendar 
day  from  the  date  it  is  rendered. 

(b)  If  a  notice  of  appeal  is  timely 
filed  as  provided  in  5  621.40  of  this  part, 
the  Director’s  decision  thereon  shall  be¬ 
come  effective  and  shall  constitute  the 
final  administrative  decision  and  order 
of  the  Secretary  on  the  date  thereof,  or 
as  otherwise  specified  by  the  Director 
in  the  decision. 

Subpart  D — Permit  Sanctions 

§  (i2l.31  .4pplii‘alion  of  suhparl. 

The  provisions  of  this  subpart  shall 
govern  the  revocation,  suspension,  and 
modification  of  any  permit  issued  under 
the  Act  for  a  fishing  vessel,  including ; 

(a)  Permits  issued  for  foreign  fishing 
vessels  pursuanj,  to  section  204(b)  of  the 
Act  in  respect  to  a  governing  interna¬ 
tional  fishery  agreement; 

(b)  Registration  i>ermits  issued  for 
foreign  fishing  vessels  pursuant  to  sec - 
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tion  204(c)  of  the  Act  with  respect  to  an 
existing  international  fishery  agreement, 
except  to  the  extent  that  such  agreement 
is  inconsistent  with  the  provisions  of  this 
subpart;  and 

(c)  Permits  issued  for  fishing  vessels 
of  the  United  States  in  accordance  with 
section  303(b)(1)  of  the  Act  and  regula- 
tlMis  issued  by  the  Secretary  under  sec¬ 
tion  305  of  the  Act  implementing  a  fish¬ 
ery  management  plan,  except  to  the  ex¬ 
tent  such  regulations  are  Inconsistent 
with  the  provisions  of  this  subpart. 

§  621.52  Basis  for  sanctions. 

(a)  The  Director  may  take  action  un¬ 
der  this  subpart  with  respect  to  a  permit 
issued  imder  the  Act  for  a  fishing  ves¬ 
sel  if: 

(1)  The  fishing  vessel  for  which  the 
permit  was  issued  has  been  used  in  the 
ctmimisslon  of  an  offense  prohibited  by 
section  307  of  the  Act;  or 

(2)  A  civil  penalty  pertaining  to  a 
fishing  vessel  for  which  the  permit  was 
Issued  has  been  assessed  under  Sub¬ 
parts  B  or  C  of  this  Part  621  but  full 
pajrment  of  the  penalty  has  not  been 
made  in  accordance  with  ||  621.27  of  this 
part;  or 

(3)  A  criminal  fine  pertaining  to  a 
fishing  vessel  for  which  the  permit  was 
Issued  has  been  Imposed  under  section 
309  of  the  Act  but  full  payment  of  the 
fine  has  not  been  made  in  accordance 
with  the  Court’s  decree. 

(b)  If  the  provisions  of  subparagraphs 

(a)  (2)  or  (a)  (3)  of  this  section  are  met 
and  the  fishing  vessel  involved  is  a  for¬ 
eign  fishing  vessel  the  permit  for  which 
was  Issued  under  section  204(b)  of  the 
Act  in  respect  to  a  governing  interna¬ 
tional  fishery  agreement,  the  Director 

1  shall  take  action  under  this  subpart  with 
i  respect  to  such  permit. 
i  (c)  Any  permit  which  is  suspended 

;  solely  on  the  basis  described  in  subpara¬ 
graph  (a)(2)  of  this  section  shall  be 
reinstated  by  afiOrmative  order  of  the 
Director  prcMnptly  upon  his  receipt,  in 
the  manner  prescribe  by  i  621.27  of  this 
part,  of  full  payment  of  the  civil  penalty 
assessed,  together  with  inter^t  there<m 
at  Uie  annual  rate  of  6  per  cent  c(»nputed 
from  the  date  payment  first  became 
overdue  under  S  621.2?  of  this  part. 

§  62 1 .33  Nature  of  aanrlions. 

In  his  discretion  and  subject  to  the 
requirements  of  this  subpart,  the  Direc¬ 
tor  may  take  any  of  the  following  ac¬ 
tions  or  combinations  thereof  with  re¬ 
spect  to  a  permit  issued  under  the  Act: 

(a)  Revoke  the  permit  and.  if  a];H>ro- 
priate,  prohibit  the  issuance  of  a  permit 
in  future  years  to  the  fishing  vessel  in¬ 
volved,  or  impose  addlti(mal  require¬ 
ments  for  such  firture  Issuance; 

(b)  Suspend  the  permit,  either  for  a 
specified  period  ot  time  or  until  certain 
stated  requirements  are  met.  or  both; 

[  (c)  Modify  the  permit,  as  by  imposing 

f  additional  c<Miditlon8  and  restrlctiims 

[  thereon  and.  if  the  permit  was  Issued 

f  for  a  foreign  fishing  vessd  operating  im- 

[  der  a  govemlng  lnteniatl<xial  fishery 

agreement,  by  imposing  additional  con- 
t  dltkms  and  restrlctloiis  on  the  api^ca- 
; 


tirni  of  the  foreign  nation  Involved  which 
was  approved  under  section  204  the 
Act,  and  (m  any  of  the  permits  Issued 
imder  such  a]H>llcation. 

§  621.54  Notice  of  permit  Mnrtion. 

(a)  The  Director  shaU  prepare  a  notice 
of  permit  sanction  setting  forth  the  sanc¬ 
tion  to  be  imposed  and  the  basis  therefor. 
If  an  opportunity  for  hearing  is  provided 
by  $  621.55  of  this  Part,  the  notice  will 
advise  that  the  permit  holder  has  30  cal¬ 
endar  dasrs  from  receipt  of  the  notice  in 
which  to  request  or  waive  a  hearing.  The 
notice  shall  further  state  the  effective 
date  of  the  sanction,  which  shall  not  be 
earlier  than  30  calendar  days  after  the 
date  of  the  notice  unless  the  Director 
takes  action  under  paragraph  (c)  of  this 
section.  If  a  hearing  opportunity  is  pro¬ 
vided  and  a  hearing  is  requested  in  a 
timely  manner,  the  sanction  shall  become 
effective  pursuant  to  $  621.56  of  this  Part, 
unless  the  Director  provides  otherwise 
pursuant  to  his  authority  under  para- 
grai^  (c)  0^  this  section. 

(b)  The  notice  of  permit  sanction  shall 
be  served  personally  or  by  registered  or 
certified  mall,  retuni  receipt  requested, 
on  the  owner  or  operator  of  the  fishing 
vessel  for  which  the  permit  was  Issued. 
However,  if  the  vessel  is  a  foreign  fishing 
vessel,  service  shall  be  made  on  the  agent 
for  service  of  process  for  such  owner  or 
operator,  except  that  if  no  agent  for 
service  of  process  has  been  appointed,  or 
if  the  identity  or  location  of  such  agent 
is  unknown  to  the  DirecU»',  service  may 
be  made  on  the  consular  or  other  oflBcials 
of  the  foreign  nation  involved  through, 
and  as  considered  appropriate  by,  the 
U.S.  Department  of  State. 

(c)  The  Director  may  make  the  permit 
sanction  effective  immediately  or  other¬ 
wise  earlier  than  30  days  after  the  date 
of  the  notice  of  permit  sanction  if  he 
finds,  and  summarizes  such  finding  and 
the  basis  therefi^  in  the  notice,  that 
substantial  harm  to  a  fishery  resource 
of  the  United  States  may  result  from  a 
later  effective  date.  If  an  opportunity 
for  hearing  In  respect  to  a  permit  sanc¬ 
tion  msMle  effective  under  this  paragraph 
is  provided  by  i  621.55  of  this  Part,  Uie 
Director  shall  expedite  the  hearing 
process. 

§  621.55  Opportunity  fur  hesring. 

(a)  The  owner  or  operator  of  the  fish¬ 
ing  vessel  for  which  the  permit  was  Is¬ 
sued,  or  his  designated  agent  for  service 
of  process,  shall  have  30  calendar  days 
from  receipt  of  the  notice  of  permit  sanc¬ 
tion  to  request  a  hearing.  ITie  Director, 
shall  not,  however,  be  required  to  hold 
a  hearing  if  such  owner  or  (merator  had, 
with  respect  to  the  violation  which  forms 
the  basis  for  the  ptermit  sanction,  the 
previous  opportuni^  to  participate  as  a 
party  in  a  judicial  hearing  on  a  criminal 
charge  brought  under  sectlim  309  of  the 
Act  or  in  an  administrative  hearing  on 
a  civil  penalty  action  initiated  under  sec¬ 
tion  308  of  the  Act  and  Subparts  B  and 
C  of  this  Part,  whether  or  not  he  so 
participated  in  such  a  hearing,  and 
whether  or  not  such  a  hearing  was  held. 


(b>  If  no  hearing  opportunity  is  re¬ 
quired  by  paragraph  (a)  of  this  section, 
Uie  Director  may  nonetheless  order  a 
hearing  if  he  determines  that  there  are 
material  issues  of  fact  or  equity  to  be 
further  explored. 

§  621.56  Hearing  and  deciition. 

(a)  If  a  timely  request  for  the  hearing 
provided  by  §  621.55(a)  of  this  Part  is 
received  or  the  Director  orders  a  hear¬ 
ing  under  S  621.55(b)  of  this  Part,  the 
Director  shall  appoint  a  hearing  exam¬ 
iner  to  conduct  a  fact-finding  Inquiry 
into  the  matter. 

(b)  If  the  Director  has  Initiated  sanc¬ 
tions  under  S  621.53(c)  of  this  part  as 
to  more  than  one  permit  and  has  re¬ 
ceived  hearing  requests  properly  made 
under  S  621.55  of  this  Part  fnxn  the 
owners  or  operators  of  two  or  more  of 
the  affected  fishing  vessels,  he  may 
order  the  hearings  to  be  consolidated 
into  a  single  proceeding. 

(c)  The  hearing  examiner  shall  hold 
an  informal  hearing  in  the  matter  and 
expeditiously  thereafter  furnish  the  Di¬ 
rector  a  report  with  recommendatiims. 

(d)  Upon  receipt  the  report  and 
recommehdaUons  of  the  hearing  exam¬ 
iner.  the  Director  shall  as  soon  as  prac¬ 
ticable  decide  the  matter  and  serve  no¬ 
tice  of  his  decision  on  the  permit  hold^ 
in  the  manner  provided  by  8  621.54(b). 
Ihe  decision  of  the  Director  shall  be 
final  and  unappealable. 

§§621.57—621.60  [Rr^rved] 

Subpart  E — Remission  of  Forfeitures 
§  621.61  Application  of  Mubparl. 

(a)  Authorized  enforcement  officers 
are  empowered  by  section  311  of  the 
Act  to  seize  any  fishing  vessel  (to¬ 
gether  with  its  fishing  gear,  furniture, 
appurtenances,  stores,  and  cargo)  which 
reasonably  appears  to  have  been  used  in 
violation  of  the  Act,  of  any  permit  or 
regulation  Issued  pursusmt  to  the  Act, 
or  of  any  applicable  intemaUenal  fish¬ 
ery  agreement.  Enforcement  agents  may 
alM  seize  illegally  taken  or  retained  fish, 
as  well  as  other  evidence  related  to  a 
violation.  Section  310  provides  for  the 
judicial  forfeiture  of  such  vessels  and 
fish.  This  subpart  establishes  procedures 
for  filing  with  the  Director  a  petition  for 
relief  from  forfeitures  incurred  or  al¬ 
leged  to  be  authorized  under  section  310 
of  the  Act. 

(b)  For  purposes  of  this  Part,  the  “re¬ 
mission  or  mitigation  of  a  forfeiture”  or 
“relief  from  forfeiture”  means  action  by 
the  Director,  fi^owlng  coordination  as 
necessary  writh  other  federal  agencies 
and  the  courts,  to  release  from  the  cus¬ 
tody  of  the  United  States  property  seized 
and  subject  to  forfeiture  under  the  Act. 
or  part  of  such  property,  upon  ccHnpli- 
ance  with  any  terms  and  conditions  set 
by  the  Director,  such  as  payment  of  a 
stated  amount  in  settlement  of  the  for¬ 
feiture  aspects  of  a  violation.  Although 
the  Director  may  properly  combine  his 
consideration  of  a  petition  for  relief  from 
forfeiture  with  other  consequences  of  a 
vlolatl<m  of  the  Act.  his  actkm  in  re¬ 
mission  or  mitigation  of  a  forfeiture  shall 
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not  be  ccHisidered  dispositive  of  a  crimi¬ 
nal  charge  which  may  be  filed  under  sec¬ 
tion  309  of  the  Act,  or  a  civil  penalty 
which  may  be  assessed  imder  Subparts 
B  and  C  of  this  Part,  or  a  permit  sanc¬ 
tion  which  may  be  imposed  under  Sub¬ 
part  D,  unless  the  action  expressly  so 
states.  Remission  or  mitigation  of  a 
forfeiture  Is  in  the  nature  of  executive 
clemency  granted  in  the  sole  discretion 
of  the  Director  only  whMi  consistent  with 
the  pxuposes  of  -the  Act  and  the  provi- 
visions  of  this  subpart. 

§  621.62  Pelilion  for  relief  from  forfeit¬ 
ure. 

(a)  Any  person  having  an  interest  in 
a  fishing  vessel,  fish,  or  other  property 
seized  and  subject  to  forfeiture  under 
the  Act  may  file  a  petition  for  relief 
from  such  forfeiture.  The  petition  shall 
be  addressed  to  the  Director  and  filed 
within  60  days  of  the  seizure  by  mailing 
or  delivering  the  petition  to  the  Re¬ 
gional  Director,  National  Marine  Fish¬ 
eries  Service,  nearest  to  the  place  where 
such  property  Is  held: 

Seattle.  Washington  98109 
Terminal  Island,  California  90731 
Jimeau,  Alaska  99801 
Gloucester,  Massachusetts  01930 
St.  Petersburg.  Florida  33702 

(b)  The  petition  need  not  be  in  any 
particular  form,  but  shall  set  forth  the 
following: 

(1)  A  description  of  the  property 
seized; 

(2)  The  date  and  place  of  the  seizure; 

(3)  The  interest  of  petitioner  in  the 
property,  supported  as  appropriate  by 
bills  of  sale,  contracts,  mortgages,  or 
other  satisfactory  evidence; 

(4)  .The  facts  and  circumstances  relied 
upon  by  petitioner  to  Justify  the  remis¬ 
sion  or  mitigation; 

(5)  Any  request  for  release  under 
§  621.66  of  all  or  part  of  the  seized  prop¬ 
erty  pending  final  decision  on  the  peti¬ 
tion,  together  with  any  offer  of  payment 
petitioner  makes  in  return  for  such  re¬ 
lease,  and  the  facts  and  circumstances 
relied  upon  by  petitioner  In  the  request: 
and 


(6)  The  signature  of  petitioner,  his  at¬ 
torney.  or  other  authorized  agent.  A 
false  statement  In  a  petition  will  subject 
petitioner  to  prosecution  imder  18  n.S.C. 
1001. 

§  621.63  Investigation.' 

The  Director  shaU  promptly  cause  an 
investigation  to  be  made  of  the  facts  and 
circumstances  shown  by  the  petition  and 
the  seizure,  and  he  may  m  this  respect 
appoint  an  examiner  to  find  the  facts,  by 
informal  hearing  on  sworn  testimony  or 
otherwise,  and  to  prepare  a  report  with 
recommendations. 

§  621.64  Decision  on  petition. 

(a)  After  the  Investigation  authorized 
by  S  621.63,  the  Director  shall  decide  the 
matter  and  notify  petitioner.  The  Direc¬ 
tor  may  remit  or  mitigate  the  forfeiture, 
on  such  terms  and  conditions  as  imder 
the  Act  and  the  circumstances  he  deems 
reasonable  and  Just,  If  he  finds: 

(1)  That  the  forfeiture  to  which  the 
property  is  subject  was  incurred  without 
willful  negligence  and  without  any  Inten¬ 
tion  on  the  part  of  petitioner  to  violate 
the  Act;  or 

(2)  That  other  clrciunstances  exist 
which  Justify  remission  or  mitigation  of 
the  forfeiture. 

(b)  Unless  he  determines  no  valid 
purpose  would  thereby  be  served,  the 
Director  will  condition  a  decision  to  remit 
or  mitigate  a  forfeiture  upon  the  sub¬ 
mission  by  petitioner  of  an  agreement.  In 
a  form  satisfsu:tory  to  the  Director,  to 
hold  the  United  States  and  Its  officers  or 
agents  harmless  from  any  claim  based  on 
loss  of  or  damage  to  the  seized  property. 
If  petitioner  Is  not  the  beneficial  owner 
of  the  property,  the  Director  may  re¬ 
quire  petitioner  to  submit  such  an  agree¬ 
ment  executed  by  the  beneficial  owner. 
The  Director  may  also  require  tiiat  the 
property  be  prwnptly  exported  from  the 
United  States. 

§  621.65  Compliance  with  decision. 

A  decision  by  the  Director  to  remit  or 
mitigate  the  forfeiture  upon  stated  con¬ 


ditions,  as  upon  payment  of  a  specified 
amount,  shall  be  effective  for  60  days 
after  the  date  of  the  decision.  If  peti¬ 
tioner  has  not  within  such  period  com¬ 
plied  with  the  stated  conditions.  In  the 
manner  prescribed  by  the  decision,  or 
made  arrangements  satisfactory  to  the 
Director  for  later  compliance,  the  mat¬ 
ter  will  promptly  be  referred  to  the  At¬ 
torney  General  of  the  United  States  to 
effect  judicial  forfeiture  in  full  of  the 
seized  property  to  the  United  States  un¬ 
der  section  310  of  the  Act. 

§  621.66  Release  of  seized  property 
pending  decision. 

(a)  Upon  request  in  the  petition  for 
relief  from  forfeiture,  and  taking  account 
of  any  interim  report  or  recommendation 
of  an  examiner  appointed  under  §  621.63, 
the  Director  may  order  the  release,  pend¬ 
ing  final  decision  on  the  petition,  of  all  or 
part  of  the  seized  property  upon  payment 
by  petitioner  of  the  full  value  of  the  prop¬ 
erty  to  be  released  or  such  lesser  amount 
as  the  Director  in  his  sole  discretion 
deems  sufficient  to  protect  the  Interests 
served  by  the  Act. 

(b)  If  the  Director  grants  the  request, 
he  vill  cause  the  amount  paid  by  peti¬ 
tioner  to  be  deposited  In  a  suspense  ac¬ 
count  maintained  for  the  purpose.  The 
amount  so  deposited  shall  for  all  pur¬ 
poses  be  considered  to  represent  the 
property  seized  and  subject  to  forfeiture 
under  the  Act  and  payment  of  the 
amount  by  petitioner  constitutes  a  waiver 
of  any  claim  of  defective  seizure,  custody 
and  control,  commingling  of  proceeds,  or 
related  defenses.  The  Director  will  cause 
records  to  be  kept  of  amounts  deposited 
in  the  suspense  account  and  will  retain 
such  deposits  pending  his  further  order 
or  a  court  order  Issued  under  sections  310 
or  311  of  the  Act. 

(c)  The  provisions  of  paragraph  (b) 
of  §  621.64  of  this  Part  will  apply  to  a 
release  of  property  made  under  this 
section. 

(FR  r)oc.77-6387  PUed  2-28-77;  10 : 18  am] 
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